© Josef OSTRANSKY 2017

TABLE OF CONTENTS
PARTI
I O e KON e st R A de lioserserbn bl cour BoR o m 1
i R ko Wl HietTo miRtE AR e e R T S T L 1
1.2, lisEeton o {ie IPHROIDIEH amomusoosessnssosessasassassamammmameamamaamamossasaamiaammos 3
1.3.  The State as a Channel and Inhibitor of the Public Interest.................. 6
1.4.  Overview of the Methodological Framework...............c.ccccooo 8
15, Seops, Limntzticns gl BRSBTS coommsnsnsosasmsnonsnsnsssnsssaasassomsasasasasaasasas il
[EEh e N djldieationib>dcliic e d PRI SR SRS Ie R SR 13
RS tate @on tractsiExaliid e gl s soel SN e 14
1.5.3.  Emergency and Necessity Clauses Excluded ............................... 15
54 RemedicsiExeltided s Taann iy e are SN w ain g el 16
16, On Sememiics eine! TEmmauiaCIlO1ZIT saesesnsoasasnsnssasnsasnsosnosasssnsmsnmascansnassnosiss 16
1.7, Ongemizaition Of Hne TINESIS csssasescsesssesmsnsmomsnansssssssasmsssnsssssssasncesnsisnsnsmsmsess 18

Chapter 2:  The Telos of the Regime and Interpretation of International

e st eniis A rre e e b 20
2o el el OMEEE SRR S T e e 20
2.2.  Interpretation of International Investment Agreements..................... 22

2.3.  Objectivised Intention of the Parties: the Main Aim of Interpretation

AnerANsicle SISTR AT 5 e R R 24

2.3.1.  The Allure of Ordinary Meaning: Against Literal and Abstract

il XAl S sat b bt Sormmne st L0 o SO 26

2:392 Si@onhextioftheplieaty st Has fsasan i wanit s Ssral e L 31

ii



© Josef OSTRANSKY 2017
23.2i. Treaty Context and Relevant Rules of International Law....... Bill
087 iis [IASTastalSel = @ontainediRegimedt i 88

288 Object and Purpose of l[As...........

2.4.  On the Telos of the Regime

2.4.1.  The Object of ITAS....ocooiiiiiiiiiic s 37
242 PUrposes Of ITAS ..o 39
24241 Protection and Encouragement of Foreign Investment........... 39
2.4.2i. Economic Prosperity and Development...........ccccocoveeennn. 43
2.4.2iii.  Regulation and Governance of Foreign Investment............ 44
2D v il Rl @l o o 45

L3 Good Faith in the Interpretation of Investment Treaties, and its

Relation to the Object and Purpose and the Principle of Effectiveness ....46
2.4.3i. Restrictive Interpretation in Favour of Sovereignty? ............ 49

2.5. The State Regulatory Powers in the ‘Old” and ‘New’ TIAs: Are We
Witnessing a Changing Telos of the Investment Treaty Regime or Simply

the Tlluminating of the Common Intention of the Parties? . 0 0 Bil

2,81, Orthodox and Narrow Interpretation on the Role of Regulatory

o

[BIONVEIES) 11t 1ULAS ooooenoossseiemesammmsaiomsosmmbaaioae00smioamanosadRaaaB0aaeosa0aS03003600000IIaRaTEaTT0EI00 56

2.52.  Correct Interpretation of the Role of Regulatory Powers in 1IAs

260 Gonelusion &

Chapter 3:  The Nature and Function of Investment Treaty Arbitration:

Institutional Considerations and Allocation of POWeT ..........cooviiiiniiniinns 62

B[N 1750 GLIULS b © T PO R s e o 62

iii

© Josef OSTRANSKY 2017

3.2, Adjudication in International Law
SIS @ o mpemel@onee Rt On SO/ 1A P 67

34. ITA and the Allocation of Authority between Domestic and

InternationaliiEayvetinmri et St e L N e 72
3.4.1. Institutional Reasons for Deference in Regulatory Disputes......76

3.4.2. Removal of Local Remedies Rule: ITA as a Functional

Alternative to Domestic Courts

3.4.21.  Autonomous Interpretations without Reference to Domestic

Law
3.4.2.i. Reintroducing Local Remedies through the Backdoor........ 82

3.4.24ii.  Incorporating Domestic Legality into the International

Stanid sl ot 8 AL leedl o ad sl A e 83

3.4.3. The Characterization of Investment Treaty Obligations and of

theln@bject s slmuie bal el s slUes s oer il ol Beab P e Bt il e s s 84

3.4.31. Methodology of Review and the Burden of Proof ..

3.4.3.ii. Political Process Theory/Virtual Representation Argument

for Extensive Protection of Foreign Investments .............ccccccccoeeivicnnn. 97
3.4.3iii.  Remedies in ITA and State Liability Analogies.................. 100
B W Conclusiont 0 L 105

Chapter 4:  Sovereignty and Regulatory Powers in International Investment

T O AR i IR P IR . i = AL 0 S M L L (AR M S I s 108
4 s ntroduchiont - B e in il et e e 108
PN el @ o 1 cepROIES tatelS OV el o iy 109

1.1.  Analytical Drawbacks of the General Concept of Sovereignty ....112

iv



© Josef OSTRANSKY 2017

4.3.  Critique of the Concept of Sovereignty

4.4.  The Notion of Police Powers....

4.5.  Genealogy of Police POWETS ......ccocotuiieiieiiiniiemiiiiiiniiiiiisinn 119
45.1.  Police Powers in Political PhiloSOphy .......ccocoeceviniiniineiicciiiins 119
452. Rolice Powers/in US Constitutional TLaW ..........oisuenenemenivassesesonsas 112l

4521 Alternative Conceptions of Police Powers in US

@ouskitusional [layve IEHIE DS Bl el e S e 126
4.5.8, BolicelRorvenstandilntermatiomalilfar s s 132

453 Police Powers in the Practice of Mixed Claims Commissions

445,30, Police Power in the Codification Attempts in the Law of

State Responsibility for Treatment of Aliens and Their Property ....... 187
453iii.  Police Power in Conventional International Law .............. 144

453iv. The Police Power and Domestic Jurisdiction: Limitations of

Domestic ANALOZIES ......oviviririeieiiinisisistiscieneieieestse st 145

4.6. Police Power and International Investment Law ... 149
4.6.1.  Police Power as an EXCEPION .......coovueiiuciiuciicieieniiiiiiiiniiinn 150
4.6.1.i. Police Power as an Exception to Expropriation.................. 150
4.6.1.ii. Police Power as a Universal Exception? .........cccocvcininiininns 59
4.6.2.  The Police Power as a Principle ........c.cccoocvceniniiiniiiiiiininiinnns 163
4.6.2.i. Police Powers Principle and Expropriation ..., 164

4.6.2.ii. Police Powers Principle and Other Investment Treaty

Samdandds s e 168

A7 CoOnEISIOM swsoscosossusoosiontossnHnsmsnasemnaessete06600090030030305000000003033a0aTR03TB000 170

v

© Josef OSTRANSKY 2017

R ATRAINIE

Chapter 5:  The Standard of Fair and Equitable Treatment and State

RegulatorgiBoywers e fli e tanl L b s soniibidnd ol maiioe £ B0 5 173

5.1.  Introduction

5.2.  The Fair Equitable Treatment Standard

Chapter 6:  The Notion of Legitimate Expectations and the State Regulatory

R TS 178
C RN 1 o clu abloTn S S e TS SR e R I T 178

6.2.  Theoretical Justifications of Legitimate Expectations in International

lmvestment [any L o 79

6.2.1.  Legitimate Expectations as Customary and Conventional

Intermationaliliayvisssmis i Liaas s ial Cod meas DR T e e 180
22, Legitimate Expectations as Derived from Arbitral Practice .....181
623 Legitimate Expectations as Unilateral Declarations of State .... 182

6.2.4.  Legitimate Expectations as a General Principle of Law ............ 184

6.3.  Legitimate Expectations as a General Principle of Law in a

@omparativelRerspeativel SR e 1Sl
6,341, Enpland. .. Sdessseniedt ot L aliidadd ba Sl 192
632,  Gemnemyy, SwilzaSHIENG omscosecmsossssssasossasesansasssansascssmseoasninsesoncs 196
6.2.8 Eranceivenmmtas ol b on e iedemstdd e ssiilommial 199
6.3.4 ilhefllnitedsStatosiaiiim & Sutmsiwslil Jen | et B 200
(6.318, BunopeantEn oA st 201
6.846, The European Convention on Human Rights ................c.....c.... 202
637 @onversencelonDivenseneey TR S e 204

Vi



© Josef OSTRANSKY 2017
685 National Courts and Judicial Review of Legitimate Expectations
EIATTNS g v o B LS e S e 205
6.3.9.  Legitimate Expectations and Opposing Legal Principles ......... 206

6.4.  Legitimate Expectations in International Investment Law Practice 210
6.4.1. Firstventiires ..ol b et L 2117,
Grasl RN Tetallcladishn S Remsy S i sNCRI L AN SRR SN S 2112,
6.4.1.ii. Mcameclsr e i s sl e 213
AT RS e Thincl e S S i e 214
6.4.2.  Increasing Sophistication in the Treatment of Legitimate
e atat O e R Iy 218
6.4.3.  Legitimate Expectations and Contracts? ...........ccccocovrviniiniininnes 2211
6.5. Legitimate Expectations in International Investment Law and

Disconnection with the Common Justificatory Principles? ...
6.5.1.  Extended Protection of Legitimate Expectations through the
@onicepHoMinciicerent ISR 22
6ISHTS T il cemenian diRelTan ce R R R 230
6.5.2.  Extended Protection of Legitimate Expectations through the
Requirement of Stability of Legal Framework? ... 232
6.6.  Restatement of Protection of Legitimate Expectations under FET..238
6.6.1.  Specificity of Representations or Undertakings ..............cc...... 239
6.6.2.  Matters of Domestic Legality, Delegations of Power and
[nvesosiDiligence I S 241
6.6.3.  Content of Representations or Undertakings ..........c.ccocoeeeeeuc. 243
6.6.4.  Reliance on Expectations.......c.c.ooocovioeii oo 244

vii

© Josef OSTRANSKY 2017

6:6.5! Protection of Legitimate Expectations .............ccccccccevveuniae
688 €Ol USIOn et RIS S St W b Ll e L e R 246
Chapter 7:  Procedural Review of Regulatory Powers under FET................ 249
7S I trodiiction! S S IR e e N 249
72 Review o IDUE IPHOGESS aoesoommsoncossnssssnanesisnsmsisnomiasnimioouioiisasomsessss 250
ZZSSR el evvio R0 mes i Gl e ol 255
74 liranspatencysand@onisisten ay s 264
7.4.1. Transparency of the Regulatory Framework...........cccccceeeuae. 264

7.4.1.i. Strict Approach to Transparency— Pro-Active Administration

7.4.1.i. Baseline Approach to Transparency— Due Diligence and

iecessibilityfoMReslati Qs SRS 267
7.4.1iii.  Qualified Approach to Transparency - Negotiations
Contexta@@ninan e il o e e e 268
742388 @onsistencylof thelReculatony Comdulett it i e s 269
7421 The Unqualified Requirement of Consistency........................ 269

EA DA Consistency ~ through  Domestic Law  Benchmarks:

@ompetencefandPAdnins iativeTRra cti cc R Eu e 272
74500 5 @onclusion i sien . el el eanth L BT R L 274

Chapter 8:  Substantive Protection under FET: Regulatory Powers and the

ReviciofiR cacomalylenes s e 276

8.1. Introduction - Substantive Protection beyond Legitimate

Expectations.... 6

Bl Il Arbitrariness and Reasonableness. 279

viii



© Josef OSTRANSKY 2017

8.1.1i. Arbitrariness and Reasonableness in Comparative Law ......282

Sl 2. The Proportionality Principle and a Proportionality Framework

82.  Distinction between General (Legislative) Measures and Individual

(Admimistrative) IV eas e s MR 288

8.3. Review of Reasonableness - Part 1: Review of the Public Purpose by

International Investment Tribunals...

83.1.  The Public Purpose in Expropriation and in FET Distinguished

I Stage 1: Review of the Public Purpose under FET ................ 298

83.2.i. A Strict Approach: Existence of the Public Purpose as a

DiSpositive QUESHON .........ovvrisiiiiieiiiiiieicic s 300

8.3.24.a. Non-acceptance of Responding to Local Political Salience

of the Investor’s Activities as Legitimate Public Purpose.....

8.3.2.ib. Non-Acceptance of a Change in Administrative Practice or

Regulatory Framework for the Reasons of Domestic Illegality .......303

S, A Deferential Approach: Deference to the State’s Invocation
of the Public Purpose, except for when The Purpose is Expressly

Prohibitedi . o oo DR R R 307

8.3.2ii.a. Clear Prohibitions and Permissions: Ius Cogens,

International Public Policy, Domestic Law, and Compliance with

other International Norms.....
8.3.2.il.b. Prohibited Discrimination against Foreign Investors.....311
8.3.3.  On the Multiplicity of PUIPOSES.......ceveuvieiiiiiiiiiiiiiiniiciiiiines BillS)

© Josef OSTRANSKY 2017
8.4.  Review of Reasonableness - Part 2: Review of the Nexus between the
Public Purpose and the Measure by International Investment Tribunals..315

8.5. Stage 2: Suitability Review - Rational Relationship between the

IVea's e Yan d i e R T2 T O S € P 316
Gol. - Sulizlillity 68 BTETVENESE socsoscmsmomscssosmsnsmsamsasccosbsisammsm 318

8.5.1.i. Domestic Legality as a Relevant Benchmark — Individual

Meastirestand¥dministrativelRul esValin et e Eri e 19

SHE ] A Comparative Domestic and International Law as a Relevant
Benchmark: Common Regulatory Practices and International

IReeonmencations S T B B2l

8.5.1.ii.  The Issue of Hindsight and Considerations of Regulatory

InnoyveticiiandiEpenmentationE S T e 825
SV @onclusiontonithelReviewiof Stiitabilifya e S 327
8.6.  Stage 3: Necessity Review — the Least-Restrictive-Means Test ........ 328

8.7.  Stage 4: Proportionality Balancing — Proportionality Stricto Sensu?334

8.8.  Contextualizing and Equitable Considerations................ccocoev...... 337
IR @011 Clu STom PRI v aa e sl B Bty st Sl BRIl o 338
@oneusioT RS sEE TRt SR BRI s M R e e e B0
9.1. Conclusion and Questions for Further Research...........cc.ccccoenecnnene 340
B i@ gial ny R S SR 346
Bool- iR eiile WG B8l bt e ket e b 346
Boold@iapierns s S e e e 349
Snollerdly ATEIET commosmmmamnsmsosossmimem oo R ORI SOLE)
Decisions of International Courts and Tribunals ...........cc.ccocociiinnnen.... 359
D



